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ADDITIONAL STATEMENT OF FACTS.

May it Please the Court: While the proceedings on a

motion for a new trial in the condemnation proceedings,

or appeal, were pending, the Power Company {having de-

termined upon raising the dam to the height originally con-

templated by them) and the appellants herein agreed to

discard all proceedings of condemnation, and come to some

understanding acd agreement which was to settle all their

controversies, including the leasing pf certain lands by

the company to said appellants and a release to the com-

pany from them of all damages that might be sustained

by said appellants by the raising of the water of the Mis-

souri River, due to the raising of the dam, which the com-

pany then coGtemplat<"d doing in pursuance of its original

purpose. (Tr., p. 338.)



These negotiations resulted in the deed, lease and re-

lese, which are known respectively as defendants exhibits

A, B and C, and made a part of the answer ; all of which

appears in the testimony of the witness Whitley to the

effect that he, representing the Helena Water and Electric

Power Company (predecessor of appellee herein) and the

appellants got "together on some point that had risen sub-

sequent to the time of the suit (condemnation case),

namely, they (the appellants herein) wanted to get a

lease from us (the Power Company) on certain lands that

we had procured through condemnation proceedings, and

through this action in the District Court, and at the same

time we wanted to get a release from them on account of

damages that might be sustained subsequently by the rais-

ing of the waters of the IMissouri River, due to following

out our original idea as to the raising of the height of the

dam." (See Tr., p. 338.) These negotiations appear to

have lasted some time, but they finally culminated in the

execution and delivery of the exhibits "A," "B," "C." The

appellants also wanted the matter of flooding finally set-

tled. See Stadler's evidence: "We thought it all settled,

and there would be no more trouble afterward" (Tr., p.

671). See also Tr., p. 677. See also testimony Whitley,

Tr., p. 348.

So far as we know there is absolutely no contradiction

of the evidence quoted.

The consideration w^hich was paid by the predecessor

of appellee for the deed, lease and release, was the sum of

122,487.55, which includes the sum of |16,555, the amount

of the award in the condemnation action (Tr., p. 339-340).
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It alvso appears that the three papers were executed and

delivered at one and the same time (Tr., p. 418). The

release bears date one day earlier than the other two

papers, but they were in fact all executed and delivered

at the same time.

It appears from th'e testimony of IMr. Kaufman, that

appellee has not yet flooded all of the property described

in the lease and release, but only portions thereof. (Tr.,

p. 159.)

It is the contention of appellee that the expression, "also

the lands on the island in the Missouri River near said

above mentioned property," found in the release, refers to

the tract containing lot 14, Sec. 5; and the Court below

so found (Tr., p. 778).

Appellaints cite a vast amount of evidence to show that

this tract was not in fact an island. We wish to add to

the statement of facts, in this regard, that it was known

as an "island''—that it was called an "island." Whether

or not it actually was an "island" is more or less imma-

terial. We are trying to arrive at the meaning of the ex-

pression.

Upon this point we will refer to the testimony only of

Kaufman himself:

Admits "Big Island" (Tr., pp. 84-85) ; says they, the

appellants, always called it the "Meadow." See, however,

Tr., p. 163, where Mr. Kaufman says: "Well, it wa,s all

—

what we call the 'Big Island,' the whole thing was one."

(See also Tr., p. 170.)

Said lot 14 is a part of what is known as "Small Island."

This is tlie tract appellants deny is an island. Mr. Kauf-
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man, however, on Tr., p. 166, says: "I have heard people

call it an island ; but we never called it an island."

ARGUMENT.

The decision of this case depends so largely upon the

construction and effect of the exhibits attached to the

answer, thiat it will be necessary in this brief to refer to

very little of the testimony.

I.

Exhibits A, B and C (Tr., pp. 44-48) are three distinct

contracts, but as they more or less relate to the same mat-

ters and were substantially between the same parties, and

were executed and delivered at about the same time, they

are to be considered together.

Civil Code, Sec. 2207.

Bailey vs. Railroad Co., 17 Wall., 108.

Of course the rules for the interpretation of grants, re-

leases and contracts will be applied, if any ambiguous, re-

pugnant or irreconcilable clauses are found in the instru-

ments. At the time of the execution of these instruments

appellee's predecessor believed that the appellants owned

other land in the vicinity of that conveyed, and that it

owned some land on an island near by. (This appears

from the lease and the testimony.) Appellants did then

own the land described in the complaint, as appears both

from the complaint and the testimony.



II.

THE PURPOSE OF THE CONTRACTS.

1. It T\-a,s souo'lit by ai>pellee's predecessor, as the ap-

pellants Y/ell knew, to extend the area of land to be flooded

by the raising of the dam.

2. It wsLS soU;<iht bv all parties through the deed, lease

and release, to settle and put an end to all other contro-

versies that had arisen, and to prevent any controversies

from thereafter arising, in regard to the flooding of appel-

lants' land by tlie Power Company.

This appears from the testimony and the res gestae, and

more fully from the testimony of Mr. Whitley (Tr., pp. 348

and 338), and also from the testimony of Mr. Stadler, who

said "We thought it all settled, and there would be no

more trouble afterwards." (Tr., p. 671.)

The land conveyed by Exhibit A was acquired by the

Power Company only for the purpose of flooding it by

means of a dam. This was well known to appellants and

appears from the condemnation proceedings and bill of

complaint.

3. As to the particular instruments.

(a) Through A the Power Company acquired title to

certain land. By A itself it acquired the right to flood that

land, and every part of it to any height, but not to flood

any other land.

The large price ($35 per acre) paid for the land, partly

hay land and partly swamp, slough and bush land, largely

infested with mosquitoes, in danger of being flooded at

any time by the Missouri River from a freshet in summer

or an i<^e gorge in winter, and assessed at from $2 to |12
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(Tr., pp. 154-158) per acre, <and the low rent paid there-

for, to-wit : one dollar per year for 637 acres described in

the deed, show that extensive flooding was contemplated.

(b) Through B the Power Company acquired the right

to flood, by the dam as then existing or thereafter raised,

all of the leased land and incidentally all of appellants'

land that would naturally be flooded by the raising of the

dam.

The Power Company leased to the appellants the land

conveyed to it by them, and also the land OT\Tied by it on

an island nearby, "in consideration of the rents hereinafter

reserved and the covenants hereinafter contained, for the

term of twenty years, except as hereinafter stated and

limited."

In this lease there was a reservation as follows : "Reserv-

ing, however, to the said party of the first part, its succes-

sors and assigns, the rig(ht at all times hereafter to flood

any or all of said premises by the waters of the Missouri

River as the same may be raised by the dam belonging to

said first party at Canyon Ferry, Lewis & Clarke County,

Montana, as the same now is or the same may be hereafter

raised or lowered, and this lease is given subject to this

right." This reservation secured to the Power Company

the right to flood the leased land to any height by the dam

as then existing, or thereafter raised, during the life of

the lease.

Whether this reservation secured to appellee the right

to flood adjoining lands of appellants,' as a natural con-

sequence of flooding the leased land, it is unnecessary here

to consider, as that right is expressly given by a subsequent
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covenant of appellants'. It must, however, be noted tliat

a reservation is to be interpreted strong'ly in favor of the

grantor (appellee).

Civil Code, Sec. 1473.

(c) The covenants by appellants in the lease were:

1. To pay an annual rental of one dollar. This nom-

inal rent, entirely disproportionate to value, is evidence of

the great value of the other covenants by appellants.

2. "And said second parties for themselves and each of

themselves, their and each of their heirs, executors and

assigns, do hereby agTee to permit, and recognize the right

of, said first party to flood said premises by the waters ot

the Missouri Eiver as they may be raised by the dam be-

longing to the said first party at said Canyon Ferry, Mon-

tana, as the said dam now exists, or as the same may be

hereafter raised or lowered, without claim for damage."

Whether a comma was placed after the word "permit,"

and also after the words "right of," in the original lease,

we do not know, but commas placed as above make the

sentence perfectly grammatical, and the meaning perfectly

plain and clear, and the sentence should be read as if

commas were so placed. This covenant is bipartite. It

contains both a grant and a release. 1st. The words of the

covenant preceding the words "without claim for damage,"

are in substance and effect the specific grant to the Power

Company of an easement, to-wit : the right to flood appel-

lants' lands through raising the dam whenever such flood-

ing would naturally be caused by raising the dam to a

height necessary to flood the leased land, the lands of ap-

pelLmts being burdened with a corresponding servitude.



2nd. Tho words "without claim for daanage," whether nec-

essary or not to free the Power Company from claims for

damage, are nevertheless an express release of the Power

Company of any and all liability for damage for flooding

appellants' lands through raising the dam in order to flood

the leased land.

III.

Whether these covenants are unusual in a lease, as as-

serted by counsel for appellants, is immaterial—they are

in this lease and must be given their full force and efifect.

That the Power Company is given the right to flood

appellants' said land through raising its dam to any height

required to flood the leased land for the purpose of conduct-

ing its business, clearly appears from tihe following reasons

and rules for the interpretation of grants, releases and

contracts, which rules, as stated in this brief, are fully

sustained by the authorities.

1. To agree to permit the Power Company to flood said

premises, and to recognize its right to flood them to any

height by raising the dam to any height desired by it, are

equivalent to the grant of a right so far as appellants are

concerned, to raise the dam and flood appellants' said land.

The grant of the right to flood to finy required height

would carry with it the right to flood any other land then

owned by appellants and necessarily flooded by the rais-

ing of the dam, as incident to the flooding of the leased

land. The dam could not be raised seven or eight feet, as

required for the purposes of the Power Company, without

flooding portions of appellants' land. The appellants may

not be regarded as having made a grant which could not
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be utilized and freely enjoyed by the Power Company, and

under well settled rules of law they will be held to have

granted as an incident whatever was necessary to the en-

joyment of the thing expressly granted.

2. Properly to interpret this covenant, some meaning,

if possible, must be given to every part of the instrument.

By the reservation clause the Power Company had the

light to flood every part of the leased land to any hieight,

and appellants could have no claim for damage therefor.

If this covenant is construed to have no further or more

comprehensive signiflcation it has no meaning at all. To

have any meaning it must be held to permit and recognize

something in addition to what is expressed in the reserva-

tion clause. It must be held to grant the right to flood

the leased premises by raising the dam to any height re-

quired by the Power Company with the natural conse-

quences to appellants' land.

To permit the Power Company to flood said premises

does not mean the flooding of the lowest acre of the land,

for such a construction would be absurd when 637 acres

were bought for flooding purposes, but it does mean the

flooding of any or all of said premises by the raising of

the dam. To permit to flood by the dam as it exists, grants

the right to continue the dam. To permit to flood by the

dam as it may be raised, grants the right so far as appel-

lants are concerned, to raise the dam. If no permission to

raise the dam were intended, the words "to flood said prem-

ises by the waters of the Missouri Eiver as they may be

raised by the dam, as the said dam now exists, or as the

, ;i .'o irav be hereafter raised," would not have been used.
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It is immatorial tr> appellants whether the Power Company

has raised or shall raise the dam rightfully or wrongfully.

That might be an istsue between the Power Company and

other i>arties. The right to flood by raising the dam has

been consented to, and granted by appellants, and appel-

lants may not dispute the right.

The appellants, by their permission to the Power Com-

pany to flood through raising the dam, granted the right,

so far as they are concerned, and they agree to recognize

the right in the Power Company to do what they had agreed

to permit. The covenant to recognize the right of the

Power Company to flood has no reference to the reservation

in the lease. A covenant to recognize the reserved right

would be surplusage, and without meaning. Appellants

could not avoid recognizing the right reserved to the Power

Company if they tried. They might as well have covenant-

ed to "recognize" the right of the Power Company to lease

the premises or to receive $1 per year rent, as to covenant

to recognize the reservation in the granting part of the

lease. They covenanted to recognize the right previously

permitted and granted in the same sentence, with all its

incidents and unavoidable consequences. The words "per-

mit and recognize the right of" were coupled as being

deemed a stronger expression of a grant than the word

"permit" alone would have been. Such multiplication of

words often occurs for emphasis, as for instance, "grant,

bargain, sell and convey, to have and to hold," in a deed,

and "to do and perform" in a contract. The words "i)ermit

and recognize the right of" may properly be treated as a

compound word, and in that way their precise meaning



cnn be gatherer!. Then the covenant would be substantially

as follows, to-wit : The appellants hereby agree to-permit-

and-recoguize-the-rightrof the Power Company to flood the

said premises by raising the dam as high as they may de-

sire, and to flood any land owned by appellants that may

necessarily bo flooded in flooding the said leased land Mdth-

out claim for damage. This covenant being the grant of a

right or easement, is to be construed strongly against the

grantors, who are the appellants in this suit, and in favor

of the Power Company. The consideration for the lease

was, certainly not the reservation, but the covenants, with

all that they imply.

3. The words, "without claim for damage," at the end

of the second covenant, are the most comprehensive ex-

pression that could be used. They include "\Ndthout claim

for damage" of nny kind, character or description, direct

or consequential, by reason of flooding said leased land

to any height in the manner provided for in the covenant.

As tliere could be no claim for damages for flooding the

leased lands, this release from damages can only apply

to damages for flooding land other than the leased land.

As the right was given, as an incident to the grant in the

covenant, to flood such other land if such flooding should

be essential to the flooding of the leased land, the words,

'•'without claim for damage/' were added to the covenant

ex industria, to provide against any possibility of claim

for damage on account of flooding such other land. They

certainly would not have been used if it had not been con-

templated that damage by flooding would be done to land

(ithetr than the lea^'^od land. They necessarily imply that
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dama^o by floocling' would be done to appellants' land if

the dam were raided to a sufficient heii^lit to flood all of

the leased lands as permitted bj the covenant. For the

Power Company fully to enjoy the right to flood the leased

land, and as essential to the use of this right, it was evi-

dently sui)posed by the parties that some flooding of appel-

lants' land vrould necessarily be caused, and as part con-

sideration for the lease the double-twisted provision was

impliedly made as an incident to the grant : 1st. That the

Power Company should have the right to flood appellants'

land when such flooding was necessarily caused by flooding

the leased land ; and 2nd, that the Power Company should

be released from any damage to appellants' land on account

of such floading.

Now it is well settled that a release is to be construed

strongly against the releasor, and in favor of the releasee.

The same presumptions are indulged against a releasor a.s

against a grantor. So if appellants had intended by their

covenant to permit and gjrant the right to the Power Com-

pany to flood only the leased land by raising the dam, they

^N^ould have caused this limitation of the right to flood to

be clearly expressed in their covenant. They would have

said to the Power Company: You may flood the leased

land as high or deep as you please, but you must not let

any of the water run over upon our land. So, likewise, if

they had not intended to release the Power Company from

all liability for damage for flooding their land, they would

have made it clear by express words in this covenant that

the release from damage should not apply to or include

any damage by flooding their land. To give any color to
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appellante' contention, the vrnvd admit must be substituted

for permit, so that the covenant would read: agi'ee to

admit and recognize instead of ''permit and recognize."

The condemnation proceedings show that it was sup-

posed that other lands than those acquired by the Power

Company might be damaged, and |2700 were awarded for

the damage to other lands of appellants from the dam as

it then existed or was proposed. Those proceedings are

additional evidence that probable injury of other lands

than those leased was contemplated by all of the parties to

the contract. Whatever rights were acquired by the con-

demnation were included in and given by the contract.

Thus any right to flood that the Power Company obtained

by the judgment was included in and given by the broad

grant and release in Exhibit B. It is manifest that ap-

pellee's predecessor never intended by tLe contract to sur-

render any right which it had already acquired, as its only

purpose in raising the dam and in acquiring both real

property and flooding rights was to flood more land.

Appellants knew when Exhibit "B" was executed that

they had low land that had been flooded when the Missouri

River was high. They knew that water would find its level,

and that a wall could not be built so high or tight around

the leased land when the dam was raised as to prevent the

water by overflow or seepage from flooding their land.

They knew that that land would be flooded by the waters

of the river if the dam were raised as it might be. They

knew that the same lands would be flooded by raising the

dam 7 feet, as had been flooded by the Missouri River when

raided 7 feet by a freshet, a spring thaw or an ice gorge.
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They entered into a contract well knowing that tlie right

which they had granted to the Power Company to raise

its dam and flood the leased premises to any height that

might be required for the conduct of its business, without

claim for damage, carried with it the right to flood any

land that appellants owned, if such flooding naturally re-

sulted from the raising of the dam, and the flooding of the

leased land. They had able attorneys and were presumed

to know the law, and the law is part of the contract.

(d) Exhibit B should be so interpreted as to give the

Power Company the right to raise its dam to any height

desired and by such raising to flood not only the leased

premises but any of the said land of appellants that would

naturally be flooded by the raising of the dam, without

claim for damage by appellants,

"One who grants a thing is presumed to grant also

whatever is essential to its use."

Civil Code, Sec. 4613.

Bushnell vs. Proprietors, 31 Conn., 157.

Washburn's Easements (4th Ed.), p. 52.

Goddard on Easements, pp. 92, 94, 96, 109.

St. Anthony Falls Water Co. vs. Minneapolis, 43

N. W., 56.

Albee vs. Hayden, 25 Minn., 267.

Chicago R. R. Co. vs. Smith, 111 111., 363.

Riverside Park Co. vs. Westcott, 74 Md., 311.

Neaderhouser vs. State, 28 Ind., 257.

Hougan vs. Mil. & St. P. R. R. Co., 35 Iowa, 558.

Bab€ock vs. The Western R. R. Co., 9 Met., 553,

Hoffeditz vs. Southern R. R. Co., 18 At, 125.
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Updegrove vs. The S. Y. R. Co., 19 At., 283.

'

Kemp vs. K. Co., 26 At., 1074.

An easement may be created by covenant as well as by

grant.

Van Rensselaer vs. Albany R. R. Co., 1 Hun., 509.

Affirmed on appeal, 62 N. Y., 65.

Among easements is the right of flooding land.

Civil Code, Sec. 1250, Subdiv. 10.

A license may be in substance and effect a grant.

"An executed license cannot be revoked, nor can the

party granting it recover any damages for the con-

sequences of it, for volentibus non fit injuria."

Francis vs. Boston & Roxbury Mill Corp., 4 Pick.,

368.

The words "without claim for damages" are, as we have

seen, a broad release from all claim for damage on account

of future flooding of the leased premises by raising the

dam, and from all damage to appellenats' land by reason

of the dam being raised.

A release is construed most strongly against the releasor.

Appeal of Mattock, 7 Watts & Sergeant, 79.

Tryon vs. Hart, 2 Conn., 120.

Jackson vs. Stackhouse, 1 Cowen, 126.

And carries with it whatever is necessary to its enjoy-

ment.

Burrow vs. Terre Haute & L. R. Co., 107 Ind., 432.

Updegrove vs. Penn. T. Co., 132 Penn. St., 540.

A release and a grant are construed according to the

same rules.



—16—

The release of claim for future damages often has the

effect of a covenant or grant.

"When a larger or more general interest is first ex-

pressed it will not be defeated or limited by subse-

quent expressions more restricted in their applica-

tion."

Orum vs. Sawyer, 132 111., 445.

S. C, 24; N. E., 962.

"Particular clauses of a contract are subordinate to

its general intent."

Civil Code, Sec. 2215.

3 Washburn on Eeal Property (5th Ed.), p. 422.

(e) Exhibit B also contains the following limitation

or defeasance clause:

"It is hereby mutually agreed and understood that if at

any time hereafter the dam of the said party of the first

part at said Canyon Ferry, as it now exists or as it may

hereafter be altered or changed shall be washed away so

that it does not afford sufficient power to the said party,

that this lease shall then and there terminate."

This further shows that the value of the land to the

Power Company was simply for flooding purposes, and that

the large price of more than |22,000 was paid for the low

land on account of the rights and easement that came with

it, and were grafted upon the conveyance by Exhibit B.

IV.

As to Exhibit C.

We have seen that Exhibit B, interpreted in the light of

overwhelming authority, conveys to the Power Company
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the right to flood appellants' lard by raising its dam, and

also contains a specific release of any and all damages for

any fnture flooding thereof through the raising of said

dam.

Exhibit C is a release for past damages, and also it seems

for any damages for future flooding as the dam existed at

the time of the execution of the instrument. Release from

liability for past damages is its paramount purpose. The

covenant in B was intended to release the Power Company

from any liability for future damages on account of flood-

ing the leased land or appellants' said land by means of

the dam as it then existed or might thereafter be raised, and

makes no reference to past damages. Release from lia-

bility for future damage by flooding is its main purpose.

B provides for flooding by raising the dam, while C is silent

OS to the dam, and if there is any repuginancy in the two

releases for damages for future flooding B must prevail

over C. B is for 20 years and may be terminated within

that time. C is without limit as to time. B and C relate

either to different subjects, or to different branches of the

same subject. In the interpretation of contracts and deeds,

particular clauses are subject to the general intent.

Civil Code, Sees. 2215 and 2217.

3 Washburn on Real Property (5th Ed.), p. 422.

V.

A fair bargain v^as made between appellants and the

Power Company. It is immaterial whether the Power

Company knew that appellants owned other land or not.

Appellants certainly knew what land they owned. No no-
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tice of raising the dam was required, but that is a thing of

the past. Appellants took the risk of the dam being raised

or not as tlie Power Company should require for its busi-

ress. If the dam should not be raised, appellants had a

lease of great value—they would pay one dollar per annum

rental for several hundred dollars in rental value,—if

raised, the bargain for them was not quite so good. But

none of these considerations affects the validity of the con-

tract, nor entitles plaintiff to any damages that may be

caused by its natural consequences.

Van Rensselaer vs. Albany & S. R. R. Co., 1 Hun.,

510.

1 Sutherland on Damages, 2nd Ed., Sec. 255, and

cases supra.

VI.

It would appear to us, from the papers themselves, from

the laws of Nature, from the situation of the parties at the

time of making the contract, showing that at tliat very time

lands not mentioned in the lease were being flooded by the

waters as they were then raised by the dam—it appears to

us from each and every one of these facts, that the appel-

lants as well as the appellee actually knew and contem-

plated the fact that if the appellee should exercise the

grant T\^hich appellants gave it, then as a matter of course

the exercise of that right would of necessity flood other

lands then belonging to appellants and which were of a

lower altitude, as an incident absolutely unavoidable, if

the right granted was exercised; hence they cannot com-

plain—hence they consented to the raising of the dam ; and
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ImTing authorized ns to do so, tliey cannot complain, "for

he who consents to an act is not wronged by it" (Sec. 4606,

Civil Code) , and thus having consented that we may raise

the dam above the hf iglit at which it was at the time they

made the contract, tliey certainly cannot in all justice and

equity ask this Court to enjoin appellee from raising the

dam any higher than it was just prior to the giving appellee

permission to raise it^—and yet that is just what they are

asking this court to do. This Honorable Court is asked

to grant an injunction that would prevent appellee from

raising the dam any higher than it was in 1902.

Let us see what the result would be: Your Honors

would, by the order of this Court, enjoin appellee from

exercising a right given to it by a contract—and thus ap-

pellee would, by an order of this Court, be deprived of a

contract rights—its right to raise this dam, which the ap-

pellants certainly granted to appellee, and by the order

of this Court appellee's contract would be impaired, not,

it is true, by a law of this State, but by the decree of this

Courtu

Tihe Court asks, to what height can you raise the dam?

Appellants say, not any higher than the dam was in

August, 1902—the contract says that appellee may raise it

so that it floods every parcel of the land described in the

lease, and that it may do so "without claim for damage."

The right has been given to appellee—the exercise of that

right has been consented to, and those who consented are

"not wronged by it." (Sec. 4606, Civil Code.)

The law is very jealous of its rights to maintain and not
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destroy tlie effect of a grant, and will be especially apparent

from the following case

:

St. Anthony Falls Water Power Co. vs. City of Minneap-

olis, 43 N. W. Kep., 56. The facts, briefly stated, are as

follows

:

A deed conveys land, and as an appurtenant thereto cer-

tain enumerated rights, privileges, easements and appur-

tenances, but further provides that no rights, privileges,

easements or appurtenaces shall pass by intendment or im-

plication. The right to construct a canal through the

grantor's land, and of drawingi water from a pond for the

use of the mill, on the land conveyed, was granted. No

right to maintain the dam, creating the pond, was expressly

granted, and the grant specifically provides that nothing

shall pass by implication. Nevertheless, the Court, in its

opinion, upholding the implied rigjht to maintain the dam,

says:

"The only question, therefore, is, what rights were

in fact granted by this deed? The general rule is that

a gTantee of land or of an easement in land is entitled

by implied grant to any easement in the land of the

grantor which is necessary to render the land or the

easement granted capable of enjoyment—that a grant

carries Avith it all things, as included in it, without

which the thing granted cannot be enjoyed. This rule

depends upon the principle that where a grant is made

it must have been the intention of the parties that the

grantee should have the means of using the thing

granted. As the right to maintain this dam is neces-

sary to hold the water in this pond, and hence neces-
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draw water from it, it is conceded that the situation

of the subject matter of the deed was such as would,

in the ab?^^nce of any restrictive clause, imply a grant

of the right to maintain the dam. But it is contended

that, as no such grant is expressly in the deed, it could

not pass by implication or intendment because those are

expressly cut off, and that it cannot be assumed as an

appurtenance to the thing granted because it is not

specifically enumerated. According to this construc-

tion of the deed, not only had the grantees no right to

repair or maintain the dam, but the grantors might

have removed it the next day, and thus deprived the

grantees of all water-power, and rendered their prop-

erty useless. Under such a view it would be difficult

to imagine a more barren and worthless grant than

that of the right to construct a canal and to draw

water from the pond ; for without the dam there would

be no pond, and consequently no water to draw. A

construction of the deed that would render the grant

so comparatively nugatory should not be adopted un-

less the language is such as to admit of NO OTHER

reasonable construction."

We would call to the attention of this Honorable Court

that under the gTant in the case above cited, to refuse to

permit the maintenance of the dam is held to render the

grant comparatively worthless Is not the grant in the

ca»se now before this Court equally as worthless, if it be

held that appellee is not entitled to flood the lands granted

to it for that purpose, because water seeks its level?
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Speaking of "Incidents to acquiring eaisements," ]Mr.

Washburn says:

Page 34 : "There is, moreover, a kind of appendency

or appurtenancy of one easement to and upon another

easement, in some cases, which is sometimes called a

secondary easement. It passesi with the principal ease-

ment as being necessary or convenient to the enjoyment

of the same."

Again on page 33

:

"But after all, insteajd of these ancillary rights be-

ing something appurtenant to easements, they seem

rather to constitute an essential part or element to the

principal easement itself."

Albee vs. Hayden, 25 Minn., 267:

"The right to maintain a dam across a running

stream at a given height, includes as an incident the

right of flowage necessarily caused by its main-

tenance."

In the case at bar, no height is specified, excepting that

it be of a height sufficient to flood the entire premises con-

veyed. There is no doubt that it wasi fully understood at

the time the papers were executed, that the land was and

is absolutely worthless to the appellee for any purpose

other than to flood the same, and that the appellee did not

purchase an acre of appellants' land for any purpose other

than to flood it. Under the foregoing decision the appel-

lants are precluded from claiming any damage for flooding

so long, at least, as the height or level which they permitted'

recognized and released, has not been attadned. They are

bound to know that water seeks its level, and as stated
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in the above case, tlie rii^ht to flood that land, by raising

the waters of the Missouri River, "inciiides, as an incident,

the right of flowage necessarily caused by its maintenance."

Lammott vs. Ewers, 106 Ind., ,->10, 55 Amer. Rep.,

750:

"Since the grant of a right carries with it of a neces-

sity, all incidents and privileges connected with the

rigjht granted, which are necessary to its enjoyment,

the grantees of Warren, near and remote, acquire as

against him, and all who stand in his place, the right

to maintain a dam of the efficient height to hold back

water, so as to produce a head or power equal to that

which was rightfully appurtenant to the mill, at the

time of the conveyance referred to. It is of no conse-

quence whatever whether the head customarily main-

tained was by one method or the other; the right

granted was the efficient head of water which had be-

come appurtenant to the mill."

In the case before the Court the right to raise the waters

.if the Missouri River, by appellee's dam at Canyon Ferry,

sufficient to flood the premises conveyed, had, by express

grant, become appurtenant to the land.

Riversdale Park Co. vs. Westcott, 74 Md., 311.

Hathom vs. Stitson, 10 Me., 224 ; 23 Amer. Dec, 228

:

"Where one being the owner of a mill and dam and

also of land above flowed by such dam, sells the mill

and all its privileges and appurtenances, he cannot

afterwards compel the grantee to remunerate him for

the injurv' caused by such flowage."

Baker vs. Bessey, 73 Me.. 472; 40 Am. Rep., 377:



—24-

"The question upon these facts, is whether an ease-

ment in the upper dam is included in the describing

word, 'mill and dams, with the appurtenances/ as

used in the sheriff's conveyance and other papers. We
tiiink it is contained therein, not in express terms, but

by the strongest implication. It is an incident to the

land granted. The question is governed by the an-

cient maxim or rule of law, that when a person grants

a thing, he is supposed also tacitly to gTant such means

of his own as are necessary to thereby attain the thing

granted; that when the principal thing is granted, the

incident passes with it. Broom. Max., 362; Shep.

Touch., 89. Incidents attached to land granted pass

to the grantee, without any special terms in the con-

veyance when necessary for the use and enjoyment

thereof. This principle IS ESPECIALLY APPLI-

CABLE TO WATER PRIVILEGES in grants of mills

dependent for their use and value upon a water

power "

Perrin vs. Garfield, 37 Vt., 304

:

"The case shows that the principal supply of water

to run the mill was by means of this dam, and that by

the privation of it, the mill is rendered almost value-

less. The general rule of law is, that whenever a party

grants a thing he by implication grants whatever is

incident to it and necessary to its beneficial enjoyment.

The incident goes with the principal thing. This prin-

ciple is especially applicable to water privileges in

grants of mills and factories, dependent on a flow of

water for motive power. It is said that this dam or
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easement is too far distant to pass by a conveyance of

the mill. But the idea and definition of an easement,

incident to the real estate granted, is a privilege of and

beyond the local boundaries of the land conveyed.

There is always a dominant and a servient tenement

It is not necessary that they should be contiguous to

each other. The proximity of the one to the other is

cf comparatively little importance in determining the

question whether the easement passes by a convey-

ance of the dominant tenement. It depends rather

upon the nature, character and purpose of the ease-

ment, its relation to the subject matter of the grant,

its accustomed use in connection \^ith it, and its neces-

sity to the value and the beneficial and convenient use

of the premises granted. There is a necessary connec-

tion between the mill and the stream and fountain of

water which supply it"

Neaderhouser vs. State, 28 Ind., 257 : In this case it was

held that a deed of a mill and mill site, as such, by metes

and bounds, will embrace the dam near by, though not in-

cluded within the bounds given, and not abutting on the

land described.

Hougan vs. M. St. P. Ry. Co., 35 Iowa, 558; 14 Am.

Rep., 502

:

Defendant railway company had a right of way. It dug

a well, which drained water from plaintiff's spring. The

court say

:

"The cause of action arises from the wrongful act of

digging the well, and not from the consequences which
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flow from it. For, if the right to dig the well exists,

those latter are damn/um absque injuria."

Voorhees vs. Buchard, 55 N. Y., 98

:

"It is also suggested that, as the deed from Ransom

Rathbone did take from the whole property owned by

him, in particular description by metes and bounds, a

specific part thereof, and convey that to his son, the

latter got no right to anything more than that which

was thus specifically described and conveyed. It is

at the same time conceded that the son and his grantees

got a right of way over that part of the premises not

included in the description, to that which was. It is

said that this is obtained from the necessity of case,

as there is no other way from the highway to the mill

property, and there can be no beneficial enjoyment of

the mill property without a way thereto. Is there not

the same necessity for beneficial enjoyment, that the

open space be used for a mill yard .... The

legal principle with which we started would be too

much limited, if it was not, under circumstances such

as those here presented, to include cases in which the

owner of premises has carved out of them a mill site

by a particular description of metes and bounds. These

are cases in which it is held that, where conveyances

on their face puriDort to convey only the lands within

the boundaries described in them nothing more than

the lands are carried by them ; such is Tabor vs. Brand'

ley (18 N. Y., 109) It has been often

held that a conveyance by metes and bounds, of a mill

site, carries the riglit to take and convey and discharge
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water, from and across lands not AvitMn the boun-

daries given by the deed, for the reason that the power

to so do is necessary to the full enjoyment of the prop-

erty specifically conveyed. It is not perceived in what

is the difference between an easement to conduct w^ater

to and from the mill, and an easement to use land to

deposit logs and lumber for the purposes of the mill,

when the last is, like the first, necessary for the bene-

ficial enjoyment of the site. It is true that at first

blush it is apparent that an absolute necessity exists

that there should be a free way for water to flow to

and from a water mill. When the testimony and the

findings establish a necessity as absolute, for the use

as a mill yard of a given space theretofore continu-

ously employed for that purpose, there can be no

difference in the cases."

We would also respectfully submit that there is no dif-

ference between these cases and the case now before the

Court. The principle is identically the same. The land

purchased of appellants in this action was purchased for

as definite, fixed and express purpose, as a mill site is pur-

chased. In the grant of a mill site, the right to raise the

water sufficient to run the mill, is granted by implication

—

and, following that up, by reason of the fact that it is im-

possible to raise the water at the mill, witliout backing up

to a level, and flooding the lands above, the cases are uni-

form that that right is deemed to have been granted also,

because, to hoM other^^ise is to DEFE.IT the purposes of

the grant. And so in the case at bar, in order to carry out

the clear and unmistakeable purposes of the grant, the
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absolute necessity exists, and to hold otherwise is to

DEFEAT the purposes of the grant ; and the case at bar

is far stronger than the line of mill cases we have cited, in

this respect : In all of these cases, the right to maintain,

or erect, or raise the dam, has in each case been a right

conveyed by IMPLICATION, and then the right to flood

the lands above have been held to be a necessary incident

to this right, so conveyed by IMPLICATION; whereas,

in tihe case at bar, the right to raise and maintain the dam

has been expressly granted, and the necessary incident at-

taches to an EXPRESS rather than to an IMPLIED

grant. It cannot be questioned but that the purpose in

the two cases is the same, that is, to maintain a head of

water power,

St. Louis I. M. & S. R. Co. vs. Walbring, 26 Amer. &

Eng. Ry. Cases, 605 (Ark. in 1880) S. C, 1 S. W., 545 : In

this case there was a deed of right of way given by re-

spondent (plaintiff below) to the appellant R. R. Co. (de-

fendant below). The R. R. Co., in constructing its road-

bed, and for the protection thereof, had changed the chan-

nel of a creek, which flowed in a westerly direction across

the land, so as to make it run northerly, and had put in a

bulkhead of plank next to its roadbed, which deflected the

water towards the orchard; the R. R. Co. produced a deed

from the plaintiff below, granting the right of way, includ-

ing the right of changing watercourses. It will be observed

that no right was given in the land except the right of

way ; but the railway company changed the channel of the

stream so that it flowed over the orchard. The court say

:

"The diversion of the watercourse was expressly
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given by tLe deed, and the defendant is not liable for

the consequential damages resulting therefrom, it not

being alleged or proven that the work was done un-

necessarily or was unskillfully done. No man can

maintain an action for a wrong where he has con-

sented to tlie act which occasions his loss."

In Hootsman vs. Eailway Co., 18 B Monroe, 218, the

plaintiff had given to the defendant railway company a

right of way for a railroad to pass through his land. In

preparing the way it was necessary to make a deep cut in

the ground through which the way was to be enjoyed. The

suit was brought for the failure of appellee to build walls

on the side of the ditch to prevent the falling in of the

sides of the cut, and thereby injuring the appellant. The

court below sustained a demurrer to the petition, and the

plaintiff has appealed to this court. In this case it is true

the defendant company did not directly go upon the land

conveyed, but it did cause a part of the land not conveyed

to fall—and the language of the Court sustains the theory

upon which we base our contention. The Court say

:

"It is obvious from the petition here, that the plain-

tiff knew to what use the way would be applied ; the

presumption is that he estimated the damage that

would necessarily result from the use of the way for

the railroad track. The complaint is not that it was

not used for that purpose, or for a different one, but

that tlie company failed to protect him, by walls or

otherwise, from the falling in of his other land. If

plaintiff desired to be protected from the injury, which

he himself savs was the inevitable result of the use
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of the way, without Avails to prevent the caving in of

the adjoining land, he should have stipulated for the

erection of such walls. He parted mth the right of

way without such stipulation and the company then

acquired the right to use the way for the purpose desig-

nated. It was not their duty to protect the plaintiff

against consequences resulting! inevitably or neces-

sarily from such use, and such as might have reason-

ably been foreseen. All that the law required of them

was to observe that care and precaution in the use of

the way that would prevent unnece,-'sary injury to the

adjoining land. If the injury complained of was not

the result of carelessness or negligence in the use of

the way, but of the alleged failure to protect the plain-

tiff's property from consequences inevitable from the

proper use of the way for the object contemplated, such

injury fumiss^hes no ground of action (2 Eoll. Abr. 505

;

12 Mass. 220; 17 John. 92)."

52 A. & E. R. R. Cases, 27.

38 A. & E. R. R. Cases, 657.

Hodge vs. Lehigh Cal. R. Co., 39 Fed., 449

:

In this case plaintiff sought to recover for damagie done

to the land belonging to him, by the defendant. Hodge

conveyed to the predecessor in interest of the plaintiff a

right of way over the land. A bridge was built on the

right of way by the railroad company— and years after-

wards a new bridge; and it was claimed that, by reason

thereof, the adjacent lands belonging to the plaintiff were

flooded; that, by reason of the character of the new bridge

the water of the Raritan lands were so obstructed that
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they overflowed the remaining lands of the plaintiff, no

interest in which passed to the railroad company, and

which were lying south of the right of way. The facts in

the case show that the flooded lands never had been con-

veyed to the railroad company, so that w© have a case simi-

lar to ours exactly. If the railroad company had any right

to flood these lands, it must spring from the principle for

which we contend, to-wit : that the right to flood the lands

not conveyed was incidentally conveyed when the right of

way was conveyed, because the flooding was incident to

the full enjoyment of the right of way conveyed. If such

flooding can be held to be an incident to a RIGHT OF

WAY, and to have been necessarily in contemplation of the

parties—liow much stronger is the case at bar, where the

right granted was to raise a dam? A dam whose very

purpose is to obstruct the waters.

The Court say

:

"If the plaintiff's land was injured by the stoppage

of water by the embankment, and that had not been

the ease before, the company was protected by this

arrangement to the extent of its liability from any

further damages than it agreed to pay by this deed of

conveyance; and, as I remarked before, if damages

did result from that cause—the construction of the

railroad—necessarily resulting and not caused by any

fault of the railroad company, the railroad company

was not liable. They were covered by this arrange-

ment. It agreed to pay as compensation |3,000 and

the other side agreed to accept that for the injury

thiTS caused. The railroad company is liable only for
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such loss or injury as was occasioned by the negligent

exercise of this right ; that is to say, by an inconsid-

erate exercise of it, or by the omission on the part of

the railroad company, to do what it ought to have done

in the observance of a reasonable degree of care in

reference to it. As has been stated, and a number of

cases have been read in your hearing, nothing more

than reasonable skill in the exercise of the power

granted by the legislature is incumbent upon the rail-

road company, and if injury results to anybody from

this proper exercise of the power, the person so in-

jured has no ground of legal complaint against the

railroad company. It appears here that one ground

of complaint is that the injury resulted from the in-

sufficient width of railroad bridges over the Karitan

Eiver. The determination of the plans and construc-

tion and sufficiency of the bridge to pass the water

through it from the Raritan Eiver was a matter en-

tirely for the determination of the engineers of the

railroad company, if they exercised reasonable skill

and careful judgment in the determination and con-

struction of the plans."

Again, the Judge charged the jury as follows, at p. 453

:

"You must find, therefore, in the first place, that

the railroad company was in the exercise of unques-

tionable power conferred upon them by the legislature

in the construction of this road in a mode such as it

had a right to determine, and as must be determined

by the exercise of a reasonable and skillful judgment

on the part of the engineers whom it selected. You
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must understand further—there must be no question

about it—that, for any damages resulting from the

lawful exercise of the power conferred upon it, the

land owner was compensated, and the plaintiff now

succeeding to the ownership cannot recover what he

might have claimed in the first place, and for which^

by agreement between the owner of the land and the

railroad company, he was compensated for."

Babcock vs. The Western R. R. Co., 9 Met. (Mass.),

553; 43 Amer. Dec, 411:

In that case plaintiff had granted to the defendant "full

and free license and authority to locate, construct, repair

and forever maintain" its railroad over plaintiff's land.

This was limited to the amount of land authorized by the

statute. The defendant, after building its road and oper-

ating the same, found that the embankment would cause

the waters of a stream to increase on one side, and so laid

three culverts under the road to carry the water off, etc.

The jury were charged that if the land was so situated that

it was necessary to provide for the passage of the water

from the higher side to the lower, and the culverts were

suitably placed, the defendant had the authority so to make

them; and further, "that if it was necessary to connect

drains or ditches with these culverts, and if, by terminating

them at the limits of the location of the railroad, the water

would naturally dam up, or set back, so as materially

to injure the railroad, or damage the land of the adjacent

owner, and if it was necessary to extend such ditches be-

yond tliose limits, to avoid the consequences, the defen-
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dants were authorized so to extend them onto the land of

the adjacent proprietor." On appeal to the Supreme Court,

Mr. Chief Justice Shaw delivered the opinion of the Court

After speaking jjenerally of the right obtained by the de-

fendant by virtue of and under the statute, the learned jus-

tice then proceeded to decide the question upon the grant

made by defendant as above set forth, and said:

"But whatever might have been the rights of the

corporation, by their act of incorporation and the laws

limiting and definino' the x>owers and duties of rail-

road companies, the Court are of the opinion, that the

power exercised by the defendants was granted by

the plaintiff's own deed. It is a well known and rea-

sonable rule, in construing a grant, that when any-

thing is granted, all the means to attain it, and all the

fruits and effects of it, are granted also. Culcuunque

aliquid conced'itur, conceditur etiam et id sine quo res

ipsa non esse potuit. By the grant of a ground is grant-

ed a way to it. Shep. Touch., 89. The plaintiff by his

deed executed before the acts done, and before the lo-

cation of the road, granted to the corporation, their

successors and assigns, full and free license and au-

thority to locate, construct, repair, and forever main-

tain and use the said railroad, upon, through and over

his said lands, etc. If the laying of the drains or

ditches in question, through the plaintiff's land, or the

deepening of the bed of the mountain torrent, in his

land extra viaiii beyond the limits of the five rods, was

necessary to the construction, or to the maintenajice

of the railroad, the authority so to do was granted by
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this deed, and the direction to the jury to that effect

was right."

In the case of Hoffeditz vs. So. Penn. Ry., 18 Atl., 125,

the facts reveal that the defendant, by reason of the con-

struction of its road, diverted certain waters over the plain-

tiff's land. The plaintiff there had executed a release, and

the Court say:

"In connection with this release there was the fact,

admitted upon the trial and incorporated with the

point reserved that the culvert and embankment on

the plaintiff's land as now maintained, was construct-

ed and completed before the date and delivery of the

release offered in evidence. In the face of these facts

we are unable to see any ground upon which the plain-

tiff rests the claim for damages. There must be some

color of right to sustain a suit even against a railroad

company. There is none in this case."

Updegrove vs. Penn. S. V. R. Co., 19 Atl., 283.

Kemp vs. Penn. Ry. Co., 26 Atl., 1074.

McCarty vs. St. Paul M. & M. Ry. Co., 17 N. W., 616

:

"The effect of the deed was tcK grant the land and

license the company to use and enjoy it as they were

already doing in the condition the premises were then

in, and as a necessary consequence to release all dam-

ages to plaintiff growing out of the maintenance of

the road as already constructed on the land. Plain-

tiff granted the land A^ithout any stipulation regard-

ing changes in the construction of the roadbed, and



—36—

it must be presumed that tlie deed was given on a set-

tlement for damages in lieu of condemnation proceed-

ings, and upon the assumption that the improvements

already made were to continue. Clearly the plaintiff

cannot now he heard to complain of damages by reason

of the maintenance of the road upon the land con-

veyed, nor to insist upon changes in its location or con-

struction as resi)ects improvements existing at the date

of the deed, or any lawful subsequent improvements

which might be made had the right of way been con-

demned instead of being purchased. Hortsman vs.

Eailroad Company, 18 B. Mon. 221; Norris vs. Rail-

road Co., 28 Vt., 99."

Eadke vs. Minneapolis & St. L. K. Co., 43 N. W. 6.

C. R. I. & P. Ry. Co. vs. Smith, 111 111. SCjS :

"The right of way upon which the railroad tracks

in question are laid, was granted through lot 11, con-

taining twenty acres, by Burckly, the then owner of

the whole of the lot, for the purpose of constructing a

railroad upon it, and to be held and enjoyed forever,

for all the uses and purposes in any way connected

with the construction, preservation, occupation and

enjoyment of the railroad. So precisely was the grant

for this very purpose, and none other, that there was

express provioion that cesser of use for such purpose

should make the land granted revert to the grantor.

The casting of smoke, cinders, ashes, spaks of fire, and

the shaking of the soil (the thing complained of) upon

lot 11, outside of the one hundred feet right of way,

was a necessary incident of the operation of the rail-
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road. BeiniT such, and ins^eparable from the oi)eration

of the railroad, it was consented to, permitted and

authorized by Burckly, for a compensation paid to

him, by the deed which he made containing the grant.

The deed did not, in express terms, give such consent,

permission and authority, but it did so by necessary

implication, in that the acts complained of were the

necessary incident and accompaniment of that which

was gTanted by the deed,—they resulted necessarily

in the carrying into effect of the main grant. It is

abundantly settled that what the law expressly author-

izes to be done cannot be complained of as a public

nuisance and we do not perceive how any more can a

private nuisance be predicated of that which the indi-

vidual affected by it has, for value paid to him, con-

sented and authorized to be dona"

Home vs. Hutchins, 51 Atl., 645

:

''The law conclusively presumes it to have been the

intention of the parties that the grantee should enjoy

beneficially the subject of the grant."

Sanford vs. Wyman, 23 Mich., 326 : In this case plain-

tiff conveyed to defendant the right to raise a dam 12 feet.

Held that the overflow of a hundred acres of land belong-

ing to plaintiff gave him no right of action against defen-

dant.

Cassiday vs. Old Colony K. Co., 5 N. E. (Mass.) 142.

As to the expression in the lease (Exhibit B, to defen-

dant's answer), as follows, "also such other land as the

party of the first part now owns on the island in the Mis-
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souri River near the above mentioned property," the ques-

tion arises, what other land is meant?

Counsel for the appellants contends that this refers

strictly to that portion of lot 4 which is depicted by the

yellow outline on plaintiffs' Exhibt A. Does it? Is it

their land or is it ours^—was it their land or was it ours,

at the date of the execution of the instruments known as

defendant's Exhibits A, B and C of the amended answer?

In our argument we shall place ourselves as nearly as

we can in the position of the parties to this contract; and

then will try to reach a logical—legally logical conclusion,

as the Court will do, under the ancient rule of construction,

which is incorporated in Sec. 3136, Code of Civil Pro-

cedure; and the Court will, as we shall try to do, give full

force to another well established rule of construction to

the effect that "where there are several provisions or par-

ticulars, such a construction is, if possible, to be adopted

as will give effect to all." (See Sec. 3134, Code of Civil

Proc.

)

Applying principles announced in Sec. 3136, Code of

Civ. Pro., we have the following situation of the parties to

the contract at the time of its execution. Kaufman, after

several times denying that the Big Island was ever called

an island, admitted that it not only was an island, but was

known as an island, and that it being marked "Big Island"

he would not "like to call it anything else;" we find

that plaintiff's Exhibit B was made for them in 1899 ; and

we find that plaintiffs' Exhibit A was made after the bring-

ing of this suit, and when first drafted that there was no

yellow island on the map—we find that none of the Govern-
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ment maps show the Yellow Island; and we find from

Cooney's evidence, that the "main slough" to the west of

the island was, in his opinion, at one time the old channel

of the river. (Tr., p. 558.)

What land then was meant by the words in the lease,

"also such other land as the party of the first part (we)

now owns on the island in the Missouri River near the

above mentioned property"?

When we apply Sec. 3134 to the situation, as well as Sec.

3136 of the Code of Civil Proc, and give full force to the

words, "where there are several provisions or particulars,

such a construction is, if possible, to be given as will give

effect to all," do we mean land on the Yellow Island?

Applying these principles, we find that by the deed (Ex-

hibit A attached to answer) Stadler & Kaufman conveyed

to the predecessor of appellee certain lands on what is

known as the Big Island, that the property was described

by Government subdivisions, and that among these was

one piece known as lot 4, of which the yellow tract is a

part. In this respect, we call the Court's attention to the

further fact that in the deed by Stadler & Kaufman no ref-

erence was made to any part of lot 4 as being an island, and

to the fact that the parties recognized the law as well as

the fact that by the granting of lot 4 they also included in

that grant any portion of lot 4 which might have become

an island after their purchase from the Government, and

before the execution of the deed; because, granting that

part of lot 4 did so become an island, still it remained, in

the lavr, land belonging to them as a part of that lot 4.

If that is so, and it cannot be contradicted, then, when
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we, by Exliibit B, leased back to them lot 4, together with

the other property conveyed by Stadler & Kaufman to us

in Exhibit A, then it must follow that in so leasing back

to them lot 4 we must have included that portion of lot

4 which they claim bad so become an island. And there-

fore, when, after so leasing lot 4 to them, we included in

the lease "also such other land as the party of the first

part now owns on the island in the Missouri Eiver near the

above mentioned property"—we must have leased some-

thing further than lot 4, which we had already described

by particular description. And it is to be remembered in

this connection, that it was "such other land as the party

of the first part now owns, etc."
—"other"—other than

what?—such land other than the above land which Stadler

& Kaufman had just conveyed to us. And thus, and only

tbus (assuming that when they gave us tbe deed to lot 4,

they included the Yellow Island), can we comply with See.

3134 (supra) and give effect to all the provisions of the

deed and lease. Then what lands can be meant by the ex-

pression, "such other lands as the party of the first part

now owns on the island, etc." The expression speaks for

itself—^it shows that one or the other or both of the parties

to the contract thought that we might own some land upon

"the island," and that accordingly the words were used to

cover any such land that we might own; and accordingly

the words were inserted to cover such; and it could not

be on the Big Island because all that land on the southern

part belonged to Stadler & Kaufman, and just north of

them was, not our property but the Deegan property,

—

and which would not be "near the above mentioned prop-
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erty," as stated in the lease. So it must have been such

land as we might own on what is known as the Little

Island.

That is one horn of this dilemma. Now then, we have

in the above assumed that in conveying lot 4 to us they also

included the land on the Yellow island, which is a part of

lot 4—and have reached a logical conclusion, based upon

that hypothesis. The other horn of the dilemma would

then read, "that when they conveyed lot 4 to us by 'Ex. A'

tliey did not convey the part thereof kno\^Ti as the Yellow

island.'' Under such a construction, can it be said by the

expression, "also such other land as the party of the first

part (we) now own on the island in the Missouri River"

—

can it be said that the lease from us means the Yellow

island? Why, how could it so mean; when under this as-

sumption, they did not convey it to us by their girant of lot

4 ; and f^o we knew and they knew that the Yellow island

belonged to them, because, as assumed, not we, but they

owned it. They had not deeded it to us and so we could

not lease it to them.

Briefly stated, we have the following dilemma

:

First, cither they conveyed to us the Yellow island as a

part of lot 4—or second, they did not convey to us the

Yellow island, when they included lot 4 in their deed to us.

Assuming the first horn of the dilemma to be correct,

then we must have leased back to them the "Yellow island,"

by leasing "lot 4" to them, for the description in the lease

is identical mth that in the deed, and therefore, in order

to give "such a construction as will give effect to all" the
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expressions, we must conclude that some property other

than lot 4 or any part thereof, was meant to be leased by

us to them by the expression in the lease, for we had al-

ready leased all of lot 4 to them.

The second horn of the dilemma would assume that when

they included lot 4 in their deed to us, they did not include

the portion thereof which is known as the Yellow island.

If that is correct, they knew and we knew that we did not

own any part of the Yellow island. And consequently, we

could not lease to them and they could not rent of us any

part of the Yellow island. There is the dilemma, which

one cannot escape, when he assumes that the expression in

the lease, "such other land, etc.," means any part of lot 4

or any part of the Yellow island. Now what does it mean?

Counsel for appellants says it means the same in the lease

as it does in the release. We submit that that is not so. In

the lease, we were the actors—the jincantors, giving up

something that we owned. On the other hand, they were

the actors in the release—releasing damage that might be

done by us to the property belonging to them. We must

give effect to every provision in the papers. Let us first

further consider what was meant by the expression in the

lease as follows : "Also such other land as the party of the

first part now owns on the island in the ^Missouri River."

As we have already said, it must mean land other than the

land already mentioned in the lease; as we have already

shown, it cannot mean the Yellow island ; both parties ad-

mit that the expression means that it is land on an island,

which island "is near the above described property." It

must, therefore, be land definitely known to belong to us,
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or it ^^ould have been properly and accurately described

—

the only land which accords with that description, land to

which we mi.o'ht have the imperfect claim, appears to be

land on the Little island, and that is supported by Mr.

Whitley in his evidence. (Tr., pp. 342-346.) See opinion

of Court below.

It could not be land on the Big island, for the only land

there near "the above mentioned property" is the Deegan

land, well known to us, and to them, as belonging either to

us, or that we had only a right to flood it—if owned by us

the description could have been given accurately—if it did

not belong to us they knew and we knew we could not

lease it. Moreover, as above stated, according to both

parties, it was land on an island, which island is near the

above mentioned property. That appears from their claim

that it was land on the Yellow island, which land is "near

the above mentioned property"—so it must be land on the

Little island, in which it is supposed we had or might have

some interest and was therefore described in that general

manner. If we have, as we believe we have, shown that

this land could not be land on the Yellow island, it follows,

"as the night the day," that it means any land on the Little

island which we might own ; and so it was property put in

the lease, and is by the lease fully protected as to future

flooding. Does the language in the release mean the same

thing? Counsel for appellants says "Yes"—^and we say

"No"—and we think the situation as shown by the papers

justifies us.

Again we say, we are not actors—they are; we grant

nothing by the release; and we receive a complete release
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from all past damaj^es clone to land owned by tliem ; we did

not need any release from any claiiu of theirs for past

damages done to land that belonged to us, so that there

was and is no property, there is no sense, there is no mean-

ing in the language in the release if it is construe^ as mean-

ing damages done to the land belonging to us, and to give

the language in the release any effect it must be construed

to mean a release of past damages done to land belonging

to the releasor and not to the releasee. That conclusion is

the only logical one that can be reached, and it follows from

the very situation of the parties, that is what it means.

Certainly we would not take such pains as to insist upon

inserting a clause in a release which released us from past

damages caused by flooding our own land; and why the

change in the language? Why not the same language in

the lease as is used in the release? Certainly if he who

drafted the two papers had meant the same land in each,

he would have used the same language in each. To use the

language in the release as meaning a release of past dam-

age to the land which then belonged to us, is to give no

effect to the language, as must be done under section 3134

of the Code of Civil Proc. To give it any effect it must be

that of releasing land which belonged to them. To give it

that effect accounts for the omission in the release of the

words, "the partv of the first part," which is found in the

debated clause in the lease, but not in the release; to give

it that effect in the release complies with the whole theory

of the appellee in this case, that the "Island" referred to in

both papers is what we call the Little island, and that in

the lease we let to them "also such other land" as we might
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own on that island, and that by the release they released

us from any past damage which we might have caused to

them by flooding land belonging to them. So we say again

that in the lease we meant—must have meant, land which

we might perliaps own, and therefore which they wanted

in case we had or should obtain title to it—thus effect is

fully given to that expression in the lease—and effect must

be given if possible.

And so with the release from damages—to give the words

any effect, they must mean damages from vrhich they re-

leased us, consequently damages to land belonging to them

prior to the execution of the papers. No damages to land

which was ours, and from which they could not possibly

release us.

Now we are asked why certain lands were not included

in the deed—lands upon which their buildings are situated.

We will call the Court's attention to the fact that in Ex-

hibit B it is provided that in case the dam should go out,

that the lease becomes terminated, and the land reverted

to appellee. Appellee by its dam only raises the water at

certain periods high enough to interfere with the lands

upon which the buildings were situated, and the appellants

in this case did not propose to put themselves in a position

to lose their buildings in case the dam should go out—or at

the expiration of the period mentioned in the lease, and it

is very natural that they should prefer to give us the rigjlit

to flood when necessary, and keep title in themselves.

The rule is very clearly stated in all the text-writers, and

the following quotations will show that this rule of con-

struction is not contincd to grants of land itself, but in-
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eludes as well easements or licenses, and also reservations

in land.

"In some instances, also, licenses, like easements,

may be acquired by grant implied from surrounding

circumstances, as without tbem some rigbt, or the ben-

efit of some agreement, may be incapable of enjoyment,

and it must have been intended that such licenses

should have been given. An instance of this occurred

in the case of Hewitt vs. Isham. In that case an agree-

ment for letting land had been made, and the following

clause had been inserted : 'All the hedges, trees, thorn-

bushes, fences, with the lop and top, are reserved to

the landlord.' To an action for trespass against the

landlord for breaking and entering the land and draw-

ing the trees over it, the defendant pleaded leave and

license, and it was held that the reservation in the

agreement afforded evidence of leave and license, so

that the plea was proved."

Goddard on Easements, 92, citing: Hewitt vs.

Isham, 7 Exch., 77; 21 L. J. Exch., 35; Foster vs.

Spooner, Cro. Eliz., 17; Fiford's case, 11 Coke's

Rep., 47.

And agiain on page 94

:

"A man may not derogate from his own grant; if,

therefore, the prevention of the enjoyment of an ease-

ment would be an act in derogation of a grant, the law

will not allow a land owner to prevent that enjoyment,

although no express grant of the easement has been
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made. The case of Popplewell vs. Hodkinson was an

action for removing the support received from under-

ground water by draining land. It was said in the

Exchequer Chamber that there is nothing at common

law to prevent the owner of land draining if he desires

to do so, though it may happen that where a person

grants land to another for a special purpose—as, for

instance, for building, the law will prevent the grant

or draining his own adjoining land if the draining

would have the effect of rendering the land granted

less fit for the special purpose for which it was granted

than it otherwise would have been ; the law so restrains

his freedom, simply on the ground that the grantor, if

permitted to drain and thereby remove the support

necessary for the buildings, would derogate from his

own grant. And on the same principle, if a man sells

a house in which there are windows overlooking the

adjoining land, and he retains that, it is held in Eng-

land, he cannot afterwards build on the land in such

a manner as to darken the windows, for when grant-

ing the house he is presumed also to have granted a

right to light for the windows."

Citing Popplewell vs. Hodkinson, L. R. 4 Exch., 248;

38 L. J. Exch., 126.

"Grants of easements are implied under various cir-

cumstances. As a general rule, a grantee of land or

of an easement is entitled by implied grant to any

easement in the land of the grantor, which is necessary

to render the land or easement capable of enjoyment
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to the full extent. The rule of law seems to depend

upon the principle that when the grant was made it

must have been the intention of the parties that the

gTantee should have the means of using the thing

granted, and therefore he should have all rights and

powers in or over the grantor's soil which might be

requisite for his purpose. In Pomfret vs. Richoft it

was said, that when the use of a thing is granted every-

thing is granted by which the grantee may have and

enjoy such use; as, if a man gives me a license to lay

pipes of lead in his land to convey water to my cistern,

I may afterwards enter and dig the land to mend the

pipes, though the soil belongs to another, and not to

me. So it was held that if a person has statutory

power to make convenient and necessary wagonways

over the land of another to his coal pits, he may, under

proper restriction, digl in the adjoining soil of another,

and procure materials, if necessary, to make embank-

ments, and he may cut through eminences to make the

ways level, for if the level or requisite inclination of

the way could only be made by erecting pillars or

arches, or, procuring materials from a considerable

distance and at a considerable expense, the right given

by the act would, in many instances, become futile and

unavailing by reason of the cost required for its exer-

cise. And, again, a grant of land having been made

reserving for the grantor all mines of coal, vnth liber-

ty of sinking and digging pits, the grantor was held

to have a right to erect a steam engine, and even in a

building of stone to drain the mines and draw the
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coal to the surface, the engine being necessary for those

purposes, as incdent to his liberty to excavate the coal.

It was also held that ho vv as justified in making a pond

on the land, although that, together with the engine

and other machineiy, occupied two acres and a half

of land; because the pond was a necessary accessory

1:0 the engine."

109 Goddard on Easements ; citing : 1 Wms. Saund.,

at p. 322 h ; Finlinson vs. Porter, L. R. 10 Q. B.

188 ; 44 L. J. Q B. 56 ; Hodgson vs. Field, 7 East

613 ; Nicholas vs. Chamberlain, Cro. Jac. 121 ; Un-

derwood vs. Burrows, 7 C. & P. 26; Abson vs.

Fenton, 1 B. & C. 195 ; Band vs. Kingscote, 6 M.

& W. 174; 9 L. J. N. S. Exch. 279.

But above all, as her- tofore suggested, this whole ques-

tion is legitimately solved by the express provisions of the

Civil Code of this State, which, of course, must prevaiL

i^ec. 1250 reads: \

''The following land burdens, or servitudes upon

land may be attached to other land as incidents or ap-

purtenances, and are then called easements

10. The right of flooding land."

So the real question is, what, under the three instru-

ments, have been constituted or made incidents or appur-

tenances to the land conveyed?

It is well known to the profession that the word premise

or premises, uf=ed in connection with a grant, applies to the

subject matter, to the thing or rights granted. It is mani-
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fest from the three agreements taken together that the

thing granted is, first, the land and its appurtenances;

second, the right to raise the dam, and third, the right

thereby to back the waters of the Missouri River to a suf-

ficient height to flood, submerge or cover these lands. Hence

it is that the "premises" comprise all three of these. By

transferring the land and its appurtenances, all the rights

of the appellants passed to the grantee, and they are, of

course, estopped from asserting any damages that might

ar"; e from the flooding of that. It logically follows that

the relinquishment of damages, to have any effect at all,

must refer to appurtenances or incidents which are made

easements or servitudes. By giranting the right of raising

the dam they are estopped, of course, from asserting any

right they had to prevent it. By granting the right to

raise it sufficiently high to back the waters so as to flood,

submerge or cover those lands, they are estopped, of course,

from preventing the appellee from doing so.

Now, it necessarily follows from all this, that the use

and enjoyment of the premises granted necessarily implies

as an incident or appurtenance to the land, the right to

flood other lands if necessary to the enjoyment of the grant;

and they having no right to any damages as to the land

actually conveyed, this relinquishment of damagies must

have been to the flooding of such other lands.

SOME REFERENCES TO THE ARGUMENT AND BRIEF

OF APPELLANTS.

Appellants contend that appellee would have as much

right under the lease to flood after acquired lands of appel-
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lants as lands owned by them at the time the lea^e was

given.

This contention is untenable

:

1. Because a person cannot impose a servitude upon

anothei''s land.

2. The decisions all lay stress upon the fact that the

flooded land was owned by the complaining party at the

time the easement was granted.—See Bushnell case, supra.

3. It would not be presumed to be the intention of a

person to impose a servitude upon land which he did not

own at the time of the making of the contract.

Counsel insists that it was intended that no other lands

than those leased should be flooded, because the other lands

were not mentioned.

Answer: It was tbe duty of the releasors to see that it

was provided in the contract that other lands should not

be flooded, if it was their intention that they should not be.

The release in Exhibit B is to be construed against the

releasors.

C^ses supra, and Civ. Code., Sec. 4613.

A covenant not to claim damages is a release.

Phelps vs. Johnson, 8 John. ( N. Y. ) ,
p. 55.

Jackson vs. Stackhouse, 1 Cowen 122.

Counsel attacks the grant of the easement by insisting

that appellee would have as good a right to flood appel-

lants' land if it had purchased only 10 acres, or even one

aero of high land instead of purchasing 637 acres.
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Answer

:

1. It is not conceivable that appellants would have been

idiots enough to sell 40 acres or one acre of high land at

|35 per acre, and give appellee the right to flood it by rais-

ing the dam to a sufficient height to do so.

2. If appellants had received |22,500 from appellee for

the 40 acres, or one acre of high ground, and given appellee

the right to flood it by raising the dam, the bargain would

have been very much like the one that was made.

3. The consideration for the land has something to do

with determining what was contemplated by the parties.

4. When a valid contract is made, it is not a question

whether it is a good or bad bargain for either party.

Van Rensselaer vs. R. R., supra.

The case of Wilcoxon vs. McGhee ,12 111., 381-386, in-

volved the construction of a government grant. In such

cases the instrument is construed in favor of the govern-

ment.

Counsel contends that as Stadler & Kaufman did not

own the dam, they could confer no right to raise it.

Answer: They certainly could consent to its being

raised, and could authorize it to be raised so far as their

interests were concerned. Whether the dam was rightfully

or wrongfully raised did not concern Stadler and Kauf-

man so long as they had consented to it being raised They

would be estopped from disputing the right when they had

conceded it. If the dam was raised to a heiglit desired by

the Power Company it matters not how or by whom it was

raised.
,
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No question of consfruction arising from the authorship

of the papers is entitled to be considered here, as the sub-

stance was fully considered and agreed to by both parties.

A rule rf construction based upon the papers being drawn

by one of the parties has no application where the papers

were carefully examined by the other party and his attor-

neys. The rule of construction which counsel invokes has

sometimes been applied to unilateral contracts as policies

of insurance and deeds poll, but is generally held to

have no application to indentures like the contracts now

under consideration, where all of the parties and their at-

torneys have examined the papers before execution. To

apply counsel's supposed rule in such cases would upset

half of tlie contracts that were ever made.

17 A. and E. Enc. Law, pp. 14-15.

9 Cyc. of L. & Proc, pp. 590-591.

Richardson vs. Palmer, 38 N. H., 218.

Palmer vs. Evangelical Bapt. etc., 166 Mass., 143.

"The words of an indenture are the words of either

party, and albeit they be spoken as the words of the

one party only yet they are not his words alone, but

may he applied to the other party if they do more

properly belong to him, for every word that is doubt-

ful shall be applied and expounded to be spoken by

him to whom they will best agree according to the

intent of the parties ; and they shall not be taken most

strongly against one or beneficially for the other as

the words of a deed poll shall."

Sheppard's Touchtone, 52.

Beck\Nitli vs. Howard, 6 I\. I., 1.
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The cases cited by appellants as to the construction of

contracts drav/n by a party are tho^e of unilateral con-

tracts (with only one exception, and that of an unusual

nature) . The rule of construction which appellants invoke

"is the last one which the courts will apply and then only

if a satisfactory result cannot he reached by the other rules

of construction. The rule is never applied to words which

are the common language of both parties."

Vol. 9 Cyc. of L. & Proc, 591, citing:

Johnson Co. vs. Wood, 84 Mo., 489.

Flagg vs. Fames, 40 Vt., 16.

Falley vs. Giles, 29 Ind., 114.

Adams vs. Warner, 23 Vt., 395.

Beckwith vs. Howard, 6 K. I., 1.

Civil Code Montana, Sec. 2219.

In this case the appellants are the promisors.

Appellants in their brief, on pp. 72 and 73, suggest that

the parties put a practical constraction upon the contract

because the Power Company did not raise the dam. for four

years after the execution of said instrument. It will be

seen from the instruments themselves (especially the lease)

that the purpose was to let appellants have the use of this

land to the fullest extent consistent with appellee's right

to raise the water when necessary, and it T\ill be seen from

the testimony of Mr. Gerry, who was a witness for appel-

lants, that appellee only raised the water to the height

necessary to give the power which they were using, and it

will be also seen that in the winter months, when the water

was low, and also when the requisite power was increased
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bj the establishment of a po-e line to Butte, the appellee

raised the dam to get the necessary power (Tr., pp. 316-

319). It is also established, on page 323 of the transcript,

that the dam was originally constructed for flash boards.

If appellee had raised the water at any time to a heigbt

greater thr^n was necessary no one would be heard sooner to

complain of it than appellants and their counsel. It clearly

appears that the reason appellee did not raise the dam

before it did, was because it did not have use for tlie addi-

tional power until the pole line to Butte was completed.

Instead of the evidence bearing out appellants' con-

struction, it appears that appellee, within a reasonable

time after the execution of said instruments, commenced

the expensive construction of a pole line from Canyon

Forrs', Montana, to the City of Butte, and immediately

raised tbe dam to supply the additional power, when the

pole line was completed.

The only alleged ambiguity (and this may or may not

oe an ambiguity) in the papers is the reference to the

island, and the land on the island, in B and C. Everything

else in the papers is certainly free from ambigTiity. If, as

appellants' counsel contends, "the land on the island" in

C is the same land "as such other land as the party of the

first part owns on the island" in B, then C was drafted

after B, and no provision of C can modify in any respect

llie covenants in B.

Appellants' counsel expresses a desire that the Court

should carefully examine the Bushnell case. We respect^

fully and earnestly join in expressing the same desire, as

ji careful examination bv this Court of that case and the
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many authorities cited with it which enunciate the same

principles and rules of construction as are set forth in that

case, will in our opinion render it unnecessary for us to

occupy time and space by referring to the various supposed

cases, and imaginary distinctions and analogies in the

counsel's brief. It is the contract now under consideration

that is to be interpreted.

The case of Bushnell vs. Proprietors, above cited, is a

leading case upon this subject, and presents facts practi-

cally identical with those involved ^'n this.

The facts in the Bushnell case are as follows: The action

was one for damages done to plaintiff's land from dirt and

slack washed upon it from the ore works of the defendant.

The defendant claimed the right to do so from their works,

under an award formerly made between the plaintiff and

themselves, and under a deed conveying to them the right

given by the plaintiff in compliance with the award, and

on the trial offered in evidence the submission, award and

deed ; which agreement was as follows : "This agreement

between the Proprietors of the Ore Bed in Salisbury and

Albert Bushnell, witnesseth : That said parties have

agreed to submit the matter in controversy between them

in relation to the damage claimed by said Bushnell to

have been sustained by him by the washing of ore by said

Proprietors at their ore bed in Salisbury, and the discharge

of slack into a stream of water that runs through the

meadow and land of said Bushnell, to the arbitrament and

final award of Kichard Smith, Robert N. Fuller and Will-

iam H. Walton''—the agreement further provided that

they should examiLi? Bushnell's land, to which it was
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claimed damage had been done and should assess such

damage as had been already done and as near as might be

the damage wliich might be done thereafter "by a contin-

uance of washing ore by said Proprietors and the neces-

sary discharge of slack into said stream in the ordinary

manner of washing ore, and by the floating or carrying

of dirt, slaclis and particles of ore upon said land."

Under the terms of this agreement and award, Bushnell

procured |650 for damages that had been done to his land,

and in accordance with the agreement, he granted to the

Proprietors "the right to wash iron ore at their bed in

Salisbury, in that certain stream of water which flows from

said ore bed through the lands of Newton I. Reed, and

near the Chadfleld ore bed, into and through that certain

Jot of land lying on the west side of the highway leading

from Josiah M. Reed's dwelling house to my residence, in

said Salisbury, containing about six and one-half acres;

also into and through that certain other lot of land lying

directly opposite the before mentioned lot of land, and on

the easterly side of said highway, called my home meadow,

containing about fifteen acres ; with the right and privilege

to discharge, float or carry slacks, dirt and particles of ore

into and upon said parcels of land, which may accrue, float

or be carried in said stream of water and discharged on

said lands, from and by the ordinary mode and manner of

washing iron ore in said stream, by said Proprietors of the

ore bed in Salisbury aforesaid." And the plaintiff Bush-

nell agreed "to acquit and discharge said Proprietors, their

successors and assigns, of and from all damages and in-

juries Avhich have been or which hereafter may be done in,
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and upon said jiarcels of land, b}^ the raising of iron, ore in

said stream, in the way and manner aforesaid, and of car-

rying, floating and discharging of dirt, slacks and particles

of ore into and upon said land in consequence of said wash-

ing of ore as aforesaid."

The plaintiff "claimed to recover for damage done to a

piece of land known as the 'pasture lot,' not described in

the instrument, and as to which he claimed that no rights

were given to the defendants, which adjoined the 'meadow

lot' described in the instruments, and upon which slacks

and dirt spread and were washed from the meadow lot, on

which they had accumulated in a very great quantity,

filling up the bed of the stream and raising the meadow

lot above the adjoining land, so that the dirt washed upon

it passed over upon the adjoining land. This lot was owned

by the plaintiff when the deed was given."

The Court say (bottom of page 157) :

"In civil as well as criminal matters, men are pre-

sumed to intend the probable consequences of their

acta. A grantor is presumed to intend to convey, so far

as far as it is in his possession, whatever is necessary to

the reasonable enjoyment of the thing conveyed. It is well

settled law that if the owner of a lot conveys it to another

person while there is upon it a dwelling house with win-

dows opening upon another lot of the grantor, neither he

nor his heirs or assigns can erect a building upon the sec-

ond lot Fo near as to exclude the light from the dwelling

house (citing cases) In such a case the deed conveys a

privilege extending beyond the limits of the lot conveyed,
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although not named in the deed. If A should grant to B

the privilege of ponding his laud up to a given line, it

would not be contended that A would have a right of action

against I>, although the ponding should render his adjacent

land marshy and less valuable. We think the principle

involved in such cases is applicable to the present case.

The defendants clearly had the riglit to make the water of

tbe stream flow and leave deposits all over the meadow.

But it manifestly would not all remain on the meadow,

unless confined there by some artificial embankment, which

tlie defendants were not bound to make and would have

no authority to make. The parties must therefore have

contemplated such a result as has in fact followed the

flowing.

''The submission furnishes evidence that if the plaintiff

had intended to reserve a right of action for this unavoid-

able flowing of his pasture, it would have been provided

for. It speaks of damages claimed by the plaintiff to have

been sustained, and provides for such as should accrue,

showing that the pai*ties intended to put an end to all fur-

ther disputes or controversy. Why should they do this and

still leave room for further difficulty?"

Surely no case can be closer in its principles.

The api>ellee not only reserved the right to flood, but the

appellants gave us tlie right to flood "without claim for

damage." The reservation to flood the land described in

the lease might in itself be authority to flood not only

that, but also that which would be necessarily flooded

—

but that is not all that is contained in tbe lease—for, in

that contract, the appellants gave us the right to flood the
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lands described, so that there could be no "claim for dam-

age" to the land Avhich we reserved and they granted us

the right to flood—and, consequently, the words in their

grant that we might flood "without claim for damage" must

refer to other lands which must necessarily be flooded when

we exercised the right to flood the lands mentioned in their

grant to us.

The Van Rensselaer case in 1 Hun. was cited because

of its holding that an easement could be conveyed by cov-

enant as well as by a technical grant, and also because

among other things it approved the Bushnell case (citing

it as the leading case), and discussed the matter of risk

as contemplated in contracts.

The doctrine of ^^ecopressio unius est exclusio alterius"

has no application to this case. In the Bushnell case the

mention of the meadow did not exclude the flooding of the

pasture land, and at least 100 cases could be cited to the

same effect. It is certainly immaterial whether the Moran

lands were specifically mentioned in the negotiations. The

evidence, however, shows that the island containing them

was referred to.

Implied grants may not be favored in the remarks of

some judges. But they are always recognized and enforced.

Nine-tenths of the easements now existing were created

or transferred by implied grants^ or implied covenants.

The grant of a principal which carries with it the incident

is in effect, an express grant of the incident.

Counsel contends that it is improbable that Stadler and

Kaufman would have bought the Moran lands, and then

almost immediately have sold them to the Power Company.
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Tlie evidence shows that appellants bought the Moran

lands shortly after the condemnation proceedings were ter-

minated, and then conducted negotiations with the Power

Company f s r the sale of lands to it. The natural inference

is that appellants were engaged in what appeared to them

a profitable speculation, and that they bought those land^

for the express purpose of making money by selling them

or other lands for a round price to the Power Company and

then hiring them back, and they took the risk of the flood-

ing of any lands retained by them. The three papers,

A, B and C, Avere considerations for each other.

No damage to appellants or their lands has been done

or threatened.

An injunction will be granted only to prevent irreparable

injury, and here there is no injury.

"He who consents to an act is not wronged by it."

Civ. Code, Sec. 4606.

111. Cent. Ji. R. vs. Allen, 39 111., 205.

Kennedy vs. El. Phos. Co., 17 S. C, 411.

Kansas City & C. K. Co. vs. Hicks, 1 Pac, 398.

The leased land was assessed from $2 to |12 per acre

(Tr., pp. 154-158) , and in the absence of other testimony as

to value, this must be accepted as the true cash value.

"Inasmuch as the act under which National banks

are organized makes it the duty of all officers and em-

ployes of such institutions to make no entries in their

books except such as are correct and truthful, the

Government should be entitled to rely upon the pre-



sumption that such duty has been faithfully performed

until the contrary thereof is established."

Bacon vs. N. S., 38 C. C. A., 43.

"All taxable property must be assessed at its full

cash value."

Pol. Code Montana, Sec. 3690.

The assessor must take an oath to discharge the duties

of his office with fidelity. ( Pol. Code Mont., Sec. 1010.

)

The assessor is presumed to do his duty and the valua-

tion placed by him upon land is presumed to be its full

cash value.

City of New Orleans vs. N. O. C. & B. Co., 29 La.

Ann., 851.

State vs. Louisiana, etc., 32 La. Ann., 1136.

Mills vs. Richland Tp., 72 Mich., 100; 40 N. W., 183.

This shows that on account of the lease and its covenants,

the land conveyed by Exhibit A was sold to the Power Com-

pany for a price far above its actual value and that flood-

ing of the lands described in the complaint was contem-

plated.

Counsel very earnestly inquires why the rights we claim

as incident to the grant were not conveyed expressly—^why

left to inference. By these questions he would assume that

of course it necessarily follows that the contention we make

is absurd. Or, in otJier words, that there is no such thing

as "incident," because, of course, anything that is expressly

granted is not an incident. An incident is something which

goes with the express grant of some other thing. We would

merely sug!2:est that if this is argument in favor of appel-
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lants' contention, such aro^ument can be used in every con-

troversy regarding incidents coming before the courts.

^Vhy is anything ever left to inference? Why is there such

a thing as an incident? We may likewise ask, why were

these tilings not expressly granted in:

^Tiitney vs. Olney, 3 Mason, 280; 29 Fed., case

1108, case No. 17,595.

Albee vs. Hayden, 25 Minn., 267.

Lammott vs. Ewers, 106 Ind., 310; 55 Amer. Rep.,

750.

Hathorn vs. Stitson, 10 Me., 224 ; 23 Am. Dec, 228.

Baker vs. Bessey, 73 Me., 172; 40 Am. Rep., 377.

Perrin vs. Garfield, 37 Vt., 304.

Voorhees vs. Buchard, 55 N. Y., 98.

Hodge vs. Lehigh C. R. Co., 39 Fed., 449.

Bushnell vs. Proprietors, 31 Conn., 150.

and every other case we have cited in this brief, and in

which the right we are contending for was held to have

been granted, and that right was as imjyortant in those

cases as it is in this case, and we call the Court's attention

to the fact that in none of them was it "expressly granted"

—in none of them, in fact, are the circumstances and word-

ing of the express grant as strong as it is in the case at bar.

It will be noted that counsel lays much stress on the

fact that we claim the right to flood ALL of the land which

was conveyed to us for that purpose. Every acre we pur-

chared is certainly subject to the same terms in the instru-

ments as everv other acre, and if we acquired the right to

flood ary, wo ceHamly acquired the right to flood all. It
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is further suirgested that it is practically impossible that

one of these instniments (which are all part of the same

transaction) should contain the granting of the rights we

claim, rather than another thereof. We do not know of

any reason wiiy an agreement cannot he made for any law-

ful purpose or purposes, and hardly believe that the fact

that one of the elements thereof is a leasing by one party

to the other precludes there being ANYTHING ELSE in

the instrument. The very fact that it is not in the usual

form of lease, but is more in the nature of a contract where-

in each party covenants and grants certain rights, would

tend to show that it is not therefore, as counsel contends,

a bare lease. Counsel i^uggests that it would not naturally

be expected that any covenants or grants would be found

in a lease on tJie part of the lessee, except a covenant to

pay rent and covenants in relation to the care. This la

quite correct, and of itself sustains us in our contention

that Exhibit B contains much more than a lease. If it were

merely a lease it would read as counsel suggests. It is in

fact one of the three instruments constituting the contract

between these parties, of which the "leasing clause" is but

a part, and in so far as this action is concerned, a small and

practically immaterial part of the contract entered into.

We are unable to agree \\ith counsel in the application

he gives to the well known maxim, expressio iin'ms est ex-

clusio alter} us. Under the application he gives to the

maxim, there would be no such thing as easements or inci-

dents running with land—and the law has been too well

settled upon this point for the past century—or perhaps

we may say for the past nineteen or twenty centuries—for
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it to becoEie neces?aiy for us to make any argument upon

it at this late date. Counsel's application thereof is in

these worus: "If I gTant a man part of my lands I say,

'These you may enjoy, you must keep off the remainder.' "

It :s possible counsel vrould so say, but we have no doubt

whatever that the law would say something quite radi-

cally different, in case it became necessary to go upon the

remainder in order to carry out the purposes for which

the described part was granted. The most common ex-

ample we can give, showing that counsel has misstated the

effect of the maxim he seeks to interpose, is the case of one

party granting a tract of land to another which is entirely

surrounded by other land belonging to the vendor. That

a right of way exists over the remaining land we believe

even counsel for appellants is bound to admit—and that,

by the way, as an incident (counsel seeming to disbelieve

in such a thing as an "incident").

We wish to call the Court's attention to the fact that in

the cases cited by appellants where the rights for which

we are contending were denied, there was nothing in the

instruments in those cases showing that the property was

granted for ANY PARTICULAE PUEPOSE. In other

words, in those cases the defendants found themselves in

the position which the appellee in this case would be in if

it had the BARE DEED ALONE upon which to rest its

case. The bare grant of a tract of land does not necessarily

grant the right to use it in any particular manner, even

though there be a mill upon it, if no reference is made to

the mill—bi:t the grant of a tract of land, for the PUR-

POSE (tlie gi-ant so stating) of operating a mill thereon,
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produces an entirely different state of facts, and in cases

of the latter kind, we maintain that it is the law, and that

the cases we have cited show it to be the law (and that

the cases counsel has cited do not show to the contrary),

that tho«ie things which are absolutely necessary to the

carrying out of the PUKPOSE sDecified are included in

the grant as an incident thereto. We are not standing

upon a bare deed—^the instruments as a whole specify the

PURPOSE, and grant the right to exercise the land pur-

chased for that purpose. And the same is true of the sup-

posed cases appellants cite on page 41 of their brief.

In the concluding portion of this brief, we desire to

again call to the Court's attention the sweeping and con-

clusive effect of the three instruments, marked Exhibits

A, B and C, attached to the answer. We have called at-

tention to only a small portion of the evidence, and that

for the purpose of showing the situation of the parties at

the time of the execution of these instruments, or as show-

ing the maps of the premises, which were in possession of

both parties to the case as tending to show what was meant

by the word "Island" in the papers As we have shown,

the contention of appellants, that it meant the Yellow

island, cannot be sustained, as no map is shown then in

existence containing any such island, and, on the other

hand, as we have already stated, the evidence shows that

each and every of the maps owned by either party showed

no such island as the Yellow island, but did show two

islands, one marked Big island, and so called by Mr. Kauf-

man, the other shown as a smaller island adjoining there-

to, and showing further the impossibility of the tract



—67—

known as the Big island being an island unless the smaller

tract referred to was also an island. However, we have

already argued this point fully, and, as we believe, to its

only true lopcal conclusion. This being the only point in

the contract upon which there can be any question of am-

MgTiity, it is therefore the only point in the case upon

which we deem any oral testimony admissible or in any

way material, but that the rights of the parties to this

action depend absolutely upon the construction to be given

to the instruments, Exhibits A, B and of the answer.

We have already cited a few of the numerous authorities

holding that the grant of a dam carries with it the neces-

sary incident of flooding lands above. This doctrine is too

well established to bear of successful denial. It is founded

upon the old and universally followed doctrine that the

grant of a thing carries with it all of the means of obtain-

ing the enjoyment and fruits of the thing granted. In the

dam site cases it is seen at once, in the following out of this

doctrine, that a dam is useful for but one purpose, and

that is the raising the water of the stream and securing a

water power ; that water is bound to seek a level, and to

deny the purchaser the right to flood the lands above, is

to deny liim the right of any use of the dam, and the right

to flood the lands above is therefore held to be a necessary

incident of the grant of the dam (see cases hereinabove

cited ) . There can be no doubt that this is the correct and

only logical conclusion which could be based upon these

firmly established principles of law—principles as old as

the law itself.

Now, can tli( re bo any doubt that the case at bar comes
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squarely under these principles and decisions? We can-

not see any distinction upon which a ruling could be had

that this case does not follow the cases cited.

It cannot be questioned but that certain rights have

been granted, and whatever else is necessary for the enjoy-

ment of those rights nuist absolutely have been granted,

under the law, whether expressly or by implication. It

was the grant cf the EIGHT that is the controlling element.

The grant of the right to RAISE the waters. The mere

fact that there was not granted to appellee along with the

land and this RIGHT, a certain pile of stone and mortar

constituting a dam, cannot be an element that cuts away

from it a right that would otherwise undoubtedly exist,

when the very right that the conveyance of a dam would

I:MPLY, is granted EXPRESSLY, viz : the right to raise

the waters of the Missouri River. An implied grant cannot

surely convey greater rights than an express grant of the

same thing. It is upon the theory of a grant of a right

to raise the waters that all of these decisions are based.

Whenever there has been a grant expressly, or which shows

by implication (as granting a dam) that the right to raise

the waters is granted, the grantor is held to have intended

and granted as a necessary easement to the enjoyment of

the right granted, the right to flood the lands above. And

so we call attention to the fact that there can be no dis-

tinction drawn upon the theory that there was no dam

upon the land conveyed. The dam itself is not the element

upon which these decisions are based. It is the grant of

the right to raise the water, and in the case before the

Court, this right is undoubtedly granted.
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This ca^e docs not come before this Court on a bare

deed. If appellee had nothing but the deed ui>on which

to rely, the principle is well established (and not souglit

to be denied by us) that defendant would have no right to

use the property conveyed so as to injure another. It is,

however, as well an established principle of law, and runs

as far back into tlie past, that if appellants, in addition

to the deed to appellee, granted the right to use it in a cer-

tain way, such as conducting a slaughterhouse or a rail-

road, for instance, they could not complain of damage to

the remainder of their land because of its maintenance. In

other words, if they have granted a certain piece of land,

with a right to perform a certain act thereon, they cannot

complain of the natural and inevitable results of the per-

formance of that act, provided only, that they are not pre-

cluded from a claim for damages resulting from the negli-

gent performance thereof—and no such element enters into

the case at bar.

However, appellee can concede further, that even the

conveyance of the land, and the granting of the bare right

to flood it, might not give appellee any right to flood any

other land owned by appellants (though Ave are firmly of

opinion that it would), but appellants have gone much

further than this; they have granted the land, and they

have granted the right to flood it, and SPECIFIED THE

MODE in which it can be done, and further RELEASED

all damages to them by reason of the flooding of the land

in the manner provided. Can it be held that where appellee

is proceeding in the IDENTICAL MANNER, to perform

the IDENTICAL RIGHT GRANTED, that a grantor can
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defeat the right granted, and for which he has received a

large consideratiou, by showing other damage—by showing

that by the very laws of Nature, to perform this right

granted entails an injury to him? An injury he must have

known would result when he made the grant? Could such

a rule be laid down even if he had not released all damage?

And can it, above all, be laid down when he has, in addition

to all the above, released all damage? We must say, that

we can hardly conceive of a stronger set of circumstances

upon which to ba'^^e the principles of law for which we are

contending.

Was the right which we claim was granted, actually

granted? As the dam of the appellee existed at the time

of the purchase, a large part of the land purchased was not

(and as the evidence shows, still is not) flooded. What, in

all reason and common sense, was this land purchased for?

What do the instruments themselves show that it was pur-

chased for? What did appellee purchase hundreds of acres

more than it was flooding at that time for? For the pur-

pose of leasing it to the appellants herein at the rental of

one dollar per year? What can the following provision

mean, if it does not mean that appellants grant the right

to raise the dam and the level of the river until the land

purchased is flooded? viz : (See Exhibit B) "And the said

second parties (the plaintiffs) for themselves, and each

of themselves, their and each of their heirs, executoi's and

assigns, do hereby AGEEE TO PERMIT, AND RECOG-

NIZE THE RIGHT OF THE SAID FIRST PARTY TO

FLOOD THE SAID PREMISES BY THE WATERS OF

THE :\lISSOURI RIVER, AS THE SAME MAY BE
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RAISED BY THE DAM BELONGING TO THE SAID

FIRST PARTY AT SAID CANYON FERRY, MON-

TANA, AS THE SAID DAM NOW EXISTS OR AS THE
SAIME ^lAY" HEREAFTER BE RAISED OR lowered,

WITHOUT CLAIM FOR DAMAGE." This lano^iiage is

so plain (a?, direct and plain as the English language can

be) that it does not seem possible to us that appellants

can successfully deny what RIGHT they granted. To ex-

plain what the right was that they granted, we do not need

to use a single extra word, but merely to repeat : "RIGHT

of the first party tO' flood the said premises by the waters of

the Missouri River, as the same may be raised by the dam

belonging to the paid first party, at said Canyon Ferry,

Montana, as tlie said dam now exists or as the same may

be hereafter raised or lowered, without claim for damage."

All we ask of this Court is to be permitted to do what the

above language says we may—and for which we paid a

consideration of some twenty-two thousand five hundred

dollars. The RIGHT, we maintain, is undoubtedly grant-

ed and the law itself precludes appellants from showing

that it was their intention that in the performance of that

right, the appellee should perform another miracle similar

to the well known incident at the Red Sea—or that they

did not expect that the water would come back to a level,

when we proceeded to exercise the rights they had granted

to us. They are bound by law to have intended the legiti-

mate inevitable results of the performance of the rights

they have granted.

Upon the proposition that land cannot be appurtenant

to land, as stated by appellants, we admit that to be the
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claiiuing merely an easement in the land incidental to the

exercise of the right granted for the benefit of appellee^s

land.

All through their brief appellants keep reiterating that

they did not grant appellee the right to raise the dam. They

did grant appellee the right to raise the waters of the Mis-

souri Eiver, and they pointed out the means by which ap-

pellee might raise them, to-wit : by raising the dam ; surely

they cannot say that appellee has not acquired from them

the right to raise the dam.

We therefore insist that this Court cannot grant an in-

junction, as prayed for in this case, without enjoining us

from the performance of the rights which have been granted

to us by contract, and reversing a. principle of law which

obtains in every State and Federal Court in the Union.

They have given us the right to raise the dam—will the

Court enjoin us from doing that which plaintiffs have

said we might do?

Respectfully submitted,

E. W. TOOLE,

B. P. CARPENTER,

T. C. BACH,

E. C. DAY,

STEPHEN CARPENTER,

Solicitors and of Counsel for Appellee.


